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INTRODUCTION  

This Public Company Director Checklist (the “Checklist”)1 has been drafted as a practical guide to the main obligations of directors and 

procedures pertaining to a listed public company under the Bankruptcy and Insolvency Act Chapter 303 of the Laws of Barbados (“the 

Bankruptcy Act”), the Companies Act of Barbados Chapter 308 of the Laws of Barbados (“the Companies Act”), the Companies 

Regulations 1984 (“the Regulations”), the Fair Competition Act Chapter 326C of the Laws of Barbados (“the Fair Competition Act”), the 

Financial Services Commission Act 2010 of the Laws of Barbados, the Income Tax Act Chapter 73 of the Laws of Barbados (“the 

Income Tax Act”), the Money Laundering and Financing of Terrorism (Prevention and Control) Act 2011 of the Laws of Barbados (“the 

Money Laundering Act”), the National Insurance and Social Security Act Chapter 47 of the Laws of Barbados (“the NIS Act”), the 

Securities Act Chapter 318A of the Laws of Barbados (“the Securities Act”), Take-Over Bid Regulations, 2002 (“the Take-Over 

Regulations”) and the Value Added Tax Act Chapter 87 of the Laws of Barbados (“the VAT Act”).  

 

This document should be used solely as a general guide and is not intended to be used as professional or legal advice.  The Checklist 

does not contain an exhaustive overview of all of the provisions of the relevant legislation but highlights circumstances in which 

professional advice should be obtained.  This Checklist is provided solely on the basis of the Laws of Barbados and no investigation 

has been into the laws of any other country which might or would affect the Checklist. 

 

                                                
1
 Disclaimer: This Checklist is general and should not be relied upon for legal advice.  Lex Caribbean disclaims any liability in respect of anything done in reliance on this 

publication.  The Checklist relates only to the Laws of Barbados in force on the date of the Checklist and only covers the main obligations or statutory requirements of 

directors.  It is recommended that specific legal advice and appropriate accounting advice should be sought.  
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ISSUE 

 

ACTION 

 

COMMENTS 

 

 

1. Before accepting 

appointment understand: 

 

 Why you have been approached; 

 What you are expected to contribute to the 

company; 

 The qualities and qualifications you should 

possess; 

 The remuneration package on offer; and 

 Existing corporate governance procedures. 

 

 

Prerequisites to accepting an appointment as a 

director should be that: 

 you have a clear understanding of your 

expected role as a board member; 

 you have a worthwhile contribution to 

make to the company; 

 you have the requisite qualifications, 

experience and expertise to  meet the 

expectations for your contribution; 

 you are not expected to be a passive 

director; 

 you are a fit and proper person to be 

appointed as a director pursuant to the 

provisions of the Companies Act, the 

company’s by-laws, policies and any 

applicable legislation or regulations; 

 the remuneration package meets your 

expectations;  

 adequate corporate governance 

procedures are in place to ensure that you 
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can perform and are protected; and 

 you are not conflicted in a way which will 

prevent you from acting as a director in 

accordance with the company’s Articles of 

Incorporation, policies and any applicable 

legislation or regulations. 

 

2. Before accepting 

appointment meet: 

 

 

 Chief Executive Officer; 

 Chief Financial Officer; 

 Chairman of the Board of Directors and 

recently retired Chairman ( if applicable); 

 Other potential or confirmed directors and 

recently retired directors (if applicable); 

 Company Secretary; 

 Company’s senior management team ; 

 Auditor(s);  

 Existing employees; and 

 Company’s Attorneys-at-Law (if any). 

 

 Obtain a briefing on the history and 

strategic plan/vision of the company; 

 Understand major drivers of performance 

and key performance indicators; 

 Get a SWOT analysis and risk report on 

the company; 

 Get background on or resumés of the 

other directors and key members of the 

management team; 

 Understand relationships, roles and 

responsibilities of the management team; 

 Understand who are the key suppliers or 

customers of the entity; 

 Understand status and relationships with 

employees and unions; 

 Obtain an industry briefing; 

 Get auditor’s input and perceptions on 
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historical accounts and disclosure issues; 

and 

 Understand key legal relationships, any 

past or current litigation and issues with 

compliance and regulators. 

 

3. Before accepting 

appointment review: 

 

 

 Company’s Articles of Incorporation, by-

laws, articles of amendment and other 

relevant corporate documents filed with the 

Corporate Affairs and Intellectual Property 

Office of Barbados (CAIPO); 

 Review recent Annual Reports; 

 Any unanimous shareholder agreement 

relating to the company; 

 Board reports, resolutions and minutes for 

preceding two (2) years; 

 Announcements or notifications published by 

the Barbados Stock Exchange (“BSE”) for 

prior year;  

 Published financial statements for the prior 

year; and 

 Press clippings for prior year. 

 

 Are there any restrictions on your powers 

as a director? 

 What are the current issues before the 

board?  

 Is the company compliant with the 

provisions of the Companies Act and other 

applicable legislation? 

 Has the company has made full and timely 

disclosure to the market? 

 Have any abnormal losses been 

explained? 

 What are the financial trends? 
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4. Appointment and 

eligibility (sections 4, 63 

and 64 of the Companies 

Act) 

 

 

 

 

 

 

 

 How are you appointed? 

 You should consider whether you are eligible 

to be a director;  

 Disqualified directors; 

 Determine how you can be removed as 

director. 

 

 

 

 

 

 

 

 

 

                                  

 

 Where the company is newly incorporated 

your appointment will take place at the 

time the Articles of incorporation of the 

company are filed. 

 After incorporation, directors are appointed 

by the shareholders at the annual meeting 

of shareholders. 

 Persons under the age of 18 years, who 

have been found to be of unsound mind by 

a tribunal in Barbados or elsewhere, or 

have the status of bankrupt cannot hold 

the office of director. 

 The court may, on the application of the 

Registrar of Companies, disqualify a 

person who is considered unfit to be a 

director or to be concerned with the 

management of a public company. 

 

5. Resignation and  

removal (sections 63, 64, 

68, 69, 70 and 74 of the 

Companies Act) 

 

 

 A director of a company ceases to hold office 

when he dies, resigns or is removed by 

ordinary resolution at a special meeting of 

the shareholders of the company or 

becomes disqualified as stated above. 

 

 If any person ceases to hold office as 

director, the company is required to file a 

notice in the prescribed form setting out 

the change within fifteen (15) days of the 

change. 
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 The resignation of a director of a company 

becomes effective at the time his written 

resignation is sent to the company or at the 

time specified in the resignation, whichever 

is later. 

  

6. Consider the following 

ongoing duties: 

 

 

Think about: 

 the information that has been provided by 

the company and the quality of the  

information; 

 the information obtained from independent 

sources and how it compares with the 

information provided by the company; 

 whether there are any gaps in the 

information that you have been provided 

with or have obtained;  

 any possible red flags or risks that the 

company might be exposed to;  

 the current liabilities of the company; and 

 your impressions of the company’s team of 

officers and advisors. 

 

In particular, make note of: 

 a dominant director - does any director (or 

officer) exercise undue control over the 

company’s assets or affairs? 

 inactive non-executive directors – does 

every non-executive director act as a 

check on the actions of management and 

executive directors? 

 lack of independence – for example, does 

the company have audit committees 

and/or an independent auditor? 

 inadequate internal controls – for example, 

does the board function effectively, are 

reporting procedures adequate, are each 

of the directors and the company’s 

shareholders sufficiently informed about 

the company’s operations and financial 

status and are concerns dealt with in a 
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timely and effective manner? 

 

7. To whom are your 

duties owed? (Section 95 

of the Companies Act) 

 

 

 Your statutory obligations are to act 

honestly, in good faith and in the best 

interests of the company.   

 In determining what the best interests of a 

company are, you must have regard to the 

interests of the company’s employees in 

general as well as to the interests of the 

shareholders.  

 This duty is owed to the company alone and 

is enforceable in the same manner as any 

other fiduciary duty you owe to the company. 

 

 

 Every director and officer of a company 

must comply with the Companies Act and 

the regulations and with the Articles of 

Incorporation and by-laws of the company 

and any unanimous shareholder 

agreement relating to the company. 

 

8.  What are the required 

duties? (section 95 of the 

Companies Act) 

 

 You are required to exercise the care, 

diligence and skill that a reasonably prudent 

person would exercise in comparable 

circumstances. 

 

 

 The comparable standard test is an 

objective minimum standard to be applied 

to the circumstances. 

 As such, in carrying out this duty you need 

not exhibit a greater degree of skill than 

that usually associated with that position, 

however, where you have special 

knowledge, you must give the company 

the benefit of it. 
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9. How much can you 

delegate and rely on 

others? 

(Section 80 of the 

Companies Act) 

 

 

 Directors of a company may appoint a 

managing director or a committee of 

directors and delegate the powers of the 

directors to them (except certain 

fundamental powers). 

 

 

 There are certain fundamental powers 

which cannot be delegated to a managing 

director or committee of directors: 

- submitting to the shareholders any 

question or matter requiring the 

approval of the shareholders; 

- filling a vacancy among the directors or 

in the office of auditor; 

- issuing shares except in the manner 

and on the terms authorized by the 

directors; 

- declaring dividends; 

- purchasing, redeeming or otherwise 

acquiring shares issued by the 

company; 

- paying a commission to any person in 

consideration of his purchasing or 

agreeing to purchase shares of the 

company from the company or from 

any other person, or procuring or 

agreeing to procure purchasers for any 

such shares; 

- approving a management proxy 
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circular; 

- approving financial statements ; or 

- adopting, amending or repealing by-

laws. 

 

 

10. What is the position 

on conflicts of interest?  

(sections 89, 90 and 92 

of the Companies Act) 

 

 

 

 You must disclose in writing to the directors 

or an officer of the company or request to 

have entered in the minutes of the meeting 

of the directors the nature and extent of your 

interest where: 

- you are a party to a material contract 

or proposed material contract with 

the company; or 

- you are a director or an officer of any 

body, or have a material interest in 

any body that is a party to a material 

contract or proposed material 

contract with the company. 

 

 You should make the required disclosure : 

- at the meeting at which the proposed 

contract is first considered; 

- if you were not then interested in the 

 

 A general notice to the directors of a 

company by a director declaring that he is 

a director of, or has a material interest in, 

another body and is to be regarded as 

interested in any contract with that body is 

a sufficient declaration of interest in 

relation to such contract. 

 

 When a director fails to disclose his 

interest in a material contract made by the 

company, the court may, upon the 

application of the company or a 

shareholder of the company set aside the 

contract on such terms as the court thinks 

fit. 

 

. 
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contract, at the first meeting after you 

become so interested; 

- if you become interested after the 

contract is made, at the first meeting 

after you become so interested; or 

- if you are interested in a contract and 

you later become a director of the 

company, at the first meeting after 

you become a director. 

 

 You should also check the company’s 

Articles of Incorporation and other 

applicable company documents   for specific 

provisions on conflicts. 

 

 

 

 

 

 

 

11. What are your other 

key duties under the 

Companies Act? 

 

 

 

Other key duties under the Companies Act are as 

follows: 

 Section 58 provides that subject to any 

unanimous shareholder agreement, the 

directors of a company must: 

- exercise the powers of the company 

directly or indirectly through the 

employees and agents of the company;  

 

 No provision in a contract, the articles of a 

company, its by-laws or any resolution, 

relieves a director from the duty to act in 

accordance with the Act or the regulations, 

or relieves him from liability from a breach 

of the Act or the regulations (section 95 

(5)). 
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- direct the management of the business 

and affairs of the company; 

- take all reasonable steps to ensure that 

the secretary or each joint secretary of 

the company is a person who appears to 

the directors to have the requisite 

knowledge and experience to discharge 

the functions of a secretary of a public 

company (section 58). 

 

 Section 60 provides that if the powers of the 

directors of a company to manage the 

business or affairs of the company are in 

whole or in part restricted by the Articles of 

the company, the directors have all the 

rights, powers and duties of the directors to 

the extent that the Articles do not restrict 

those powers; but the directors are thereby 

relieved of their duties and liabilities to the 

extent that the Articles restrict their powers. 

 

 Every director must comply with the Act and 

the regulations and with the Articles and by-

laws of the company and any unanimous 
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shareholder agreement relating to the 

company (section 95 (4)). 

 

 As a director you must place the following 

before the shareholders at every annual 

meeting of the shareholders of the company: 

- comparative financial statements; 

- the report of the auditor; 

- any further information respecting the 

financial position of the company and 

the results of its operations required 

by the Articles of the company, its by-

laws, or any unanimous shareholder 

agreement (section 147). 

 

 

12.  Dealings with 

securities of a company 

by a director of a listed 

company  

 

 

 For the purposes of the Securities Act, a 

person is connected with an issuer of 

securities if he is a director of that issuer or a 

related issuer (section 115(2) of the 

Securities Act). 

 Under section 116 of the Securities Act, a 

person who is, or at any time in the previous 

6 months has been, knowingly connected 

 

 Section 119 of the Securities Act provides 

exceptions to Section 116. It states that 

section 116 of the Securities Act does not 

prohibit a person by reason of his having 

any information from: 

- doing any particular thing otherwise 

than with a view to making a profit or 

the avoidance of loss whether for 
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with an issuer shall not buy or sell or 

participate in any transaction on any 

securities exchange relating to securities of 

that issuer if he has information which: 

- he holds by virtue of being connected 

with the issuer; 

- it would be reasonable to expect a 

person so connected not to disclose 

except for the proper performance of the 

functions attaching to that position; and 

- he knows is price sensitive information in 

relation to those securities.  

 

 You should seek specific legal advice in 

relation to your disclosure obligations. 

 

 

 

 

himself or another person, by the use 

of that information; 

- entering into a transaction in the 

course of the exercise, in good faith, of 

his functions as liquidator, receiver or 

trustee in bankruptcy; 

- doing any particular thing if the 

information was obtained by him in the 

course of business as a broker or 

trader in which he was engaged or 

employed and was of a description 

which it would be reasonable to expect 

him to obtain in the ordinary course of 

that business; or 

- acquiring shares, stock, unit 

certificates, participation certificates or 

share of interest through employee 

profit-sharing schemes. 

 

 A person who contravenes section 116 is 

liable on summary conviction to a fine of 

BDS$50,000 or to imprisonment for 6 

months or to both or conviction on 

indictment to a fine of BDS$200,000 or to 
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imprisonment for 2 years or both (section 

122 of the Securities Act). 

 

 

13. Understanding what 

the company must do to 

comply with its statutory 

obligations. 

 

 Understand the company’s 

disclosure/compliance obligations relating to: 

   

- filing annual returns (section15A of 

the Companies Act); 

- sending copies of financial 

statements, auditor’s reports or any 

further information respecting the 

financial position of the company to 

the Registrar; 

- maintaining company registers and 

records  (sections 170 - 175 of the 

Companies Act). 

 

 For more information on company’s 

disclosure/compliance obligations, please 

seek specific legal advice. 

 

 Accounting firms also tend to publish 

guides on disclosure, compliance and the 

preparation of accounts which you should 

obtain in addition to seeking specific 

accounting advice. 
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14. Understand your 

potential liability under 

other Acts and the 

systems adopted by your 

company to minimize 

breaches 

 

 Tax 

Your liabilities also extend to the failure of 

the company to pay taxes and contributions 

as required under the Income Tax Act, the 

NIS Act and the VAT Act. 

 

 Fair Competition Act 

You may be personally liable to a fine of 

BDS$150,000 or to imprisonment for 6 

months for breaches of the Fair Competition 

Act by the company (sections 43(1) and 

43(2) of the Fair Competition Act). You may 

be also be liable in damages for any loss 

caused to any person if you engage in 

conduct that constitutes a contravention of 

any of obligations or prohibitions imposed by 

the Act (section 44 of the Fair Competition 

Act). 

 

 

 Tax 

A director is not liable under the VAT and NIS 

Acts where the director exercised the degree 

of care, diligence and skill to prevent the 

failure that a reasonably prudent person 

would have exercised in comparable 

circumstances (section 64(3) of the VAT Act, 

section 43C(2) of the NIS Act and section 79 

of the Income Tax Act  

 

 Fair Competition Act 

If the director can prove that he took all 

necessary and proper means to obey and 

carry out the direction of the Fair Trading 

Commission and that he was not at fault for 

the failure to obey the direction, he may have 

a defence against criminal prosecution under 

section 43 (2) of the Fair Competition Act. 

 

 

15.  What is the position 

if the company may be 

insolvent? 

 

 In circumstances where you have a mere 

suspicion that the company is insolvent, you 

should immediately seek further legal advice. 

 

 Section 136 of the Bankruptcy Act 

provides that where a bankrupt is a 

corporation, such officer of the corporation 
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or such person who has or has had direct 

or indirect control of the corporation as the 

Supervisor of Insolvency may specify shall 

attend before the Supervisor for 

examination and shall perform all the 

duties imposed on a bankrupt. Failure to 

do so is punishable as though that officer 

or person were the bankrupt. 

 

 By virtue of section 140 of the Bankruptcy 

Act, the trustee may examine under oath 

any person reasonably thought to have 

knowledge of the affairs of the bankrupt or 

any person who is or has been a director 

of the bankrupt, respecting the bankrupt, 

its dealings or property and may order 

such person to produce documents etc. in 

his possession relating to the bankrupt, its 

dealings or property. 

 

 

16. What special 

responsibilities and 

liabilities are associated 

 

 You may be liable for any loss or damage 

sustained by other persons who on the faith 

of a prospectus, subscribe for, or purchase 

 

 If you withdrew your consent before the 

issue of the prospectus and the 

prospectus was issued without your 
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with listing? 

 

shares or debentures on the basis on any 

untrue statement in the prospectus or if there 

is willful non-disclosure in the prospectus of 

any matter which you as a director of the 

company had knowledge of that you knew to 

be material (section 300 (1)) of the 

Companies Act ). 

 

 

authority or consent you may have a 

defence to section 300(1) under section 

300 (3) of the Companies Act. 

 

 It is a defence for the person charged in a 

prosecution for an offence under the Act 

arising out of an untrue statement for the 

person charged to prove that the 

statement or non-disclosure was 

immaterial, or that they had reasonable 

grounds for believing and did believe up to 

the time of the issue of the prospectus, 

that the statement was true or non-

disclosure was immaterial (section 436 of 

the Companies Act). 

 

 To minimize liability, a company which is 

about to be listed usually conducts a due 

diligence process, which is an exhaustive 

review of its operations carried out by 

professional advisors such as accountants 

and lawyers. You should also seek 

specific legal advice on your position. 
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17. What special 

responsibilities and 

liabilities are associated 

with a takeover?  

 

 

 Takeovers of public companies are subject to 

complex rules which impose obligations on 

bidder and target companies and their 

directors.  

 

 Some key issues for directors of bidder 

companies (“offeror(s)”) are likely to include 

the following:        

- whether the bid is in the best interest 

of the offeror; and 

- whether the offeror’s statement 

contains all required information, 

including all information that is material 

to shareholders of the target company 

(“offeree”), in order for the 

shareholders to make an informed 

assessment of whether to accept the 

bid. 

 

 If you are a director of an offeree: 

- whether to recommend acceptance of 

the bid; 

- whether you have considered 

 

 A potential bidder should seek legal advice 

at an early stage in considering any take- 

over and a target company should seek 

advice immediately on becoming aware of 

a potential takeover. 



Page | 21  
 

alternative offers or transactions; 

- whether to enter into break fee 

arrangements with a bidder; and 

- whether the target statement includes 

all information that shareholders and 

their advisors reasonably require in 

order to make an informed assessment 

of whether to accept the offer. 

 

 Various documents must be delivered to the 

shareholders by the directors within the time 

frames prescribed by Take-Over 

Regulations.   

 

 In particular, the offeror making a take-over 

bid shall mail or deliver to each registered 

shareholder of the offeree not less than 28 

days before the date on which the take-over 

bid is to close, a Take-over Bid Circular 

containing all of the information prescribed 

by the Take-Over Regulations and inviting 

shareholders to tender their shares pursuant 

to the take-over bid (regulations 5, 6 and 7). 
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 Where a take-over bid is made to the 

shareholders of a company, the directors of 

the offeree shall provide the shareholders 

with a Directors’ Circular  containing the 

information prescribed by the Take-Over 

Regulations including: 

- up-to-date information relevant to the 

company and the position of the 

directors; 

- a recommendation to shareholders 

concerning acceptance of the take-

over bid; and 

- a disclosure of the course of action 

the directors plan to take. 

 

 

18.   What special 

responsibilities and 

liabilities are associated 

with a joint venture? 

 

 

 Your duty is to act in the best interest of the 

joint venture company as a whole. In 

particular you must not represent special 

interests such as the shareholder who 

appointed you to the board. 

 

 

 You should be particularly aware of 

situations which may give rise to conflicts 

of interest and should be aware of your 

duty not to act in a way which is 

oppressive or unfairly discriminatory to any 

shareholder. 
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19.  Good corporate 

governance processes 

 

 The risk of liability arising is minimized if the 

company has good corporate governance 

processes in place. At a minimum: 

- the structure and composition of the 

board should be appropriate; 

- the functions and roles of the board 

and its members should be clear; 

- the information systems should be 

adequate; and 

- the processes and practises should 

be appropriate. 

 

 Structure and composition: consider 

issues such as the size of the board, its 

mix of skills, the proportion of executives 

and independents and committee 

structures. 

 Functions and roles: the principle tasks of 

the board, the level of the board’s 

involvement (as opposed to 

management’s involvement), appropriate 

time allocations for tasks and the 

relationship with the management team 

should be clearly understood and 

responsibilities recorded. 

 Processes and practices: meeting 

practices, decision-making mechanisms, 

reporting lines and processes for directors’ 

performance evaluation should be clearly 

understood. 

 Information systems: format for monthly 

reports and minutes, mechanisms for 

directors’ access to information and key 

performance indicators should be clearly 

defined. 
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20.  Indemnities 

(sections 97 to 99 of 

the Companies Act) 

 

 

 You should ensure that you are provided with 

an indemnity or insurance covering all costs, 

charges and expenses (including an amount 

paid to settle an action or satisfy a judgment) 

reasonably incurred by you in respect of any 

civil, criminal or administrative action or 

proceeding to which you are made a party by 

reason of being, or having been a director of the 

company. 

 

 

 

 The indemnity does not apply unless: 

- the director or officer  acted honestly 

and in good faith with a view to the 

best interests of the company; and 

- in the case of a criminal or 

administrative action or proceeding 

that is enforced by a monetary penalty, 

the director had reasonable grounds 

for believing that his conduct was 

lawful. 

 

21. Insurance 

 

 

 You should review any insurance policies 

purchased and maintained pursuant to 

section 100 of the Companies Act for the 

benefit of directors and former directors 

against any liability incurred by them in their 

capacity as a director or officer of the 

company.  

 

 Understand the exclusions and the level of 

cover available. 

 

 Most insurance policies are on a “claims 

made” basis which means that you will 

obtain cover if the policy is in force when 

the claim giving rise to the liability is 

actually made as opposed to when the act 

giving rise to the liability occurred. This 

means it is important to ensure that 

insurance remains in place after you have 

resigned. 

 

 Insurance may not cover you where the 
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conduct involves a willful breach of duty, 

improper use of information or improper 

use of position or for penalties. 

 

 

22. Can a director 

structure his assets to 

minimize losses? 

 

 There are no laws preventing a director from 

structuring his assets so he personally has 

few assets. 

  

 

 You should seek professional advice on 

an appropriate structure. 

 

 

23. What are your other 

key duties under the 

Money Laundering Act? 

 

 For the purposes of the Money Laundering 

Act, any conduct engaged in or on behalf of 

a body corporate by a director of that body 

corporate within the scope of his actual or 

apparent authority, or any other person at 

the direction or with the consent or 

agreement whether expressed or implied of 

a director of that body corporate where the 

giving of the direction, consent or agreement 

is within the scope of the actual or apparent 

authority of the director, shall be deemed to 

have been engaged in by the body corporate 

(section 45 of the Money Laundering Act.) 

 

 Money laundering occurs where: 

- the person engages, directly or 

indirectly in a transaction that 

involves money or other property 

or a benefit that is proceeds of 

crime; or 

- the person receives, possesses, 

conceals, disposes of, or brings 

into or sends out of Barbados any 

money or other property or a 

benefit that is proceeds of crime 

(section 5 of the Money Laundering 

Act.) 

 


